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TO WHOM IT MAY CONCERN 
 
 
 

LEGAL POSSIBILITIES TO IMPORT GENERIC ARVs and OIs 
 

The following distinction in countries can be made, based on the legal complexities: 
 
Ø Countries where the required generic ARVs and OIs are not patented/ patents are not 

valid. An example can be found in Peru. 
 
Ø A least developed (LDC) member of the WTO has two principal options with respect to 

avoiding interference by a patent holder. First, an LDC may decide that it will not enforce 
patents granted within its territory with respect to pharmaceutical products. As an 
alternative, an LDC can declare an emergency and authorize a government use license.  
An example of this can be found in Zimbabwe. For an overview of the WTO LDC’s please 
refer to: http://www.wto.org/english/thewto_e/whatis_e/tif_e/org7_e.htm .  
Non-WTO LDC’s can in principle also make use of these two options. 

 
Ø Non-LDC WTO Members can grant government use licenses under Article 31 of the 

TRIPS Agreement. Non-WTO members can in principle also grant these government use 
licenses. An example can be found in Guinée. 

 
Another possibility is to discuss with the Originator Companies whether they are willing to 
waive their patent rights (compulsory license) for certain LDC’s where the emergency 
situation is dramatic, this would avoid the risk of legal prosecution for these countries 
altogether. This exercise can be discussed separately when all other possibilities have been 
exhausted. 

 
For the 3 options discussed above, one of the following documents needs to be provided as 
written proof to IDA HIV/AIDS Group: 
 
Ø A written statement from the local authorities (e.g. the Minister of Health) that none of the 

required generic drugs or active ingredients are patented in the importing country or; 
Ø A written statement from the local authorities of the importing country that they declare an 

emergency situation and/or authorize a government use license. 
 

Please note however that different documents can be asked for as proof depending on the 
legal situation on a case-by-case basis. 

 
Find on the next pages examples of Peru, Zimbabwe and Guinée. 

 
For more information you can contact IDA HIV/AIDS Group via info@ida-arv.nl 

http://www.wto.org/english/thewto_e/whatis_e/tif_e/org7_e.htm
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Statutory Instrument 32 of 2003. 
[CAP. 26:03 Declaration of Period of 

Emergency on (HIV/AIDS) Notice, 2003 

The Minister of Justice, Legal and Parliamentary Affairs, in terms of section 34 as read with 
section 35 of the Patents Act [Chapter 26:03], hereby makes the following notice:— 

1. This notice may be cited as the Declaration of Period of Emergency on (HIV/AIDS), Notice, 
2003. 

2. The Minister hereby declares an emergency for a period of five years with effect from 1 st 
January, 2003 to 31 st December, 2008 for the purpose of enabling the State or a person authorised in 
writing by the Minister under section 34 of the Act— 

,(a)    to make or use any patented drug, including any antiretroviral drug, used in the 
treatment of persons suffering from HIV/AIDS or HIV/AIDS-related conditions; 

(b)   to import generic drugs used in the treatment of persons suffering from HIV/AIDS or 
HIV/AIDS-related conditions. 
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